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Why New Zealand needed major health and safety
reform
• The Blueprint for Health and Safety at Work aims to
reduce New Zealand’s workplace injury and death toll by
10 percent by 2016, and 25 percent by 2020
• Royal Commission on the Pike River Coal Mine tragedy
• Christchurch earthquake and CTV building collapse
• The Report of the Independent Taskforce on Workplace
Health and Safety
• Systemic failures identified
• A new approach – borrowed from Australia
• Health and Safety at Work Act 2015

The Health and Safety at Work Act 2015 - key changes
Scope of primary
duty of care for
PCBUs
Duties for
overlapping PCBU

Requirements for
worker
participation and
engagement

Officers – who are
they and what will
their obligations be

Duties owed to
and by volunteers
Workplace –
definition and
how far it reaches

PCBU
Person conducting
a business or
undertaking

Meaning and duties of PCBU
•
•
•
•

Catch-all for work/business
Move away from employer/employee-centric focus
Reflects new ways of doing business
Primary duty of care is to ensure so far as is
reasonably practicable the health and safety of
– workers who work for the PCBU while the workers
are at work
– workers whose activities are influenced or
directed by the PCBU, while the workers are
carrying out the work
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What about attendees?
• PCBU must ensure so far as is reasonably practicable
that the health and safety of other persons is not put
at risk from work carried out as part of the business
of undertaking
eg event attendees, visitors, customers, suppliers, members
of the public

• Duties will not apply to anyone at the workplace for
an unlawful purpose, eg no duty to trespassers

What about volunteers?
• PCBU has a duty to volunteer workers if they
carry out work, in any capacity, for a PCBU
– with the PCBU’s knowledge or consent
– on an ongoing and regular basis
– that is an integral part of the business or
undertaking

Waivers, indemnities, and insurance

• Waivers – still useful?
• Can we be indemnified against HSE claims?
• Can we insure against HSE fines?

Overlap of
PCBU duties

Overlapping duties and the requirement to
consult, co-operate, and co-ordinate
• More than one person may have the same duty at the same time
• If more than one person has a duty for the same matter, each person
– maintains responsibility for their duty
– must discharge the duty to the extent they have the ability to
influence or control the matter, or the ability they would have but for
an agreement or arrangement purporting to limit or remove that
ability
• Where more than one PCBU has a duty for the same matter, so far as is
reasonably practicable:
– consult,
– co-operate with, and
– co-ordinate
activities with all other PCBUs who have a duty in relation to the same
matter

Workplace

Definition of workplace
A workplace
– means a place where work is being carried out or is
customarily carried out for a business or undertaking
– includes any place where a worker goes, or is likely to be,
while at work
• Some areas will not be workplaces all the time and once work
is carried out in a place, it does not stay a workplace
indefinitely
– eg work on a power pole

• Addresses farmers’ concerns regarding their duties toward
recreational walkers
• But – what about users of grounds for recreation or leisure?

Officer
Good Governance

Definition of officer
• Scope of definition clarified – moved away from
Australian definition
• Now officer duties only intended to apply to those:
– in senior governance roles
– with the ability to exercise significant influence over the
management of the business or undertaking, eg a Chief
Executive Officer

Due Diligence Obligations

1. Keep up-to-date with
health and safety matters

2. Ensure the person
running the business has
appropriate resources
and processes to manage
risks to health and safety

3. Understand the nature
of the business and its
hazards and risks

4. Ensure there are
appropriate reporting and
investigation processes in
place

5. Put in place monitoring
regimes to ensure that
the above matters are
effective

6. Verify

Which changes will affect you most?
• All PCBUs have a primary duty of care in relation to the health and
safety of workers and other people affected by the work carried out
by the PCBU - this is a broad approach
• Multiple duty holders and the duty to consult, co-operate and coordinate with other PCBUs
• Consider who has PCBU duties where an activity/event/conference
includes an owner, an organiser, a venue, venue management/staff,
suppliers of food and/or alcohol, transport/transfers, and
entertainment
• Other duty holders will look to you for the health and safety
answers
• Greater demand for:
– bespoke health and safety plans
– well-documented identification and management of risks - you
will lose work if you can’t respond to those demands
• Higher penalties and severe consequences
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Liability
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Offence of reckless conduct – most serious
breach duty: exposes individual to risk of
death or serious injury or illness & is reckless
as to the risk

Individual who is not a PCBU or officer
5 years’ imprisonment &/or fine not
exceeding $300,000
PCBU or OFFICERS
5 years’ imprisonment &/or fine not
exceeding $600,000
Corporation
Fine not exceeding $3million
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Failure to comply & exposes person to risk of
death or serious injury or illness

Individual who is not a PCBU or officer
Fine not exceeding $150,000
PCBU or OFFICERS
Fine not exceeding $300,000
Corporation
Fine not exceeding $1.5million
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Failing to comply with duty

Individual who is not a PCBU or officer
Fine not exceeding $50,000
PCBU or OFFICERS
Fine not exceeding $100,000
Corporation
Fine not exceeding $500,000

What you can expect, starting now
• A renewed focus on risks and who is best placed to manage those risks
• Far less tolerance for risk, apathy, or a complacent attitude
• Businesses undertaking critical risk identification, looking at present and
emerging risks
• Businesses reviewing policies, contracts, documentation, and risk planning
and response practices
• Businesses thinking about how they will engage and work with other duty
holders, and how the business will implement, record, and document that
• Hot topics in the industry are:
–
–
–
–
–
–
–
–
–

vandalism, activism, and terrorism
security and access control
mass gatherings
providing “experiences”
pop up/flexible spaces
cyber risks
drones
alcohol
sponsor management

Reflecting on Paris in the NZ context
•
•
•
•
•
•
•
•
•
•
•
•

The threat is not new, but the context is
The sliding scale of vandalism, activism, and terrorism
So what is a credible NZ threat scenario?
Document significant risks and the key controls, and then assess
what controls you have in place or may need to strengthen
The need for vigilance around security and access, particularly
reception, atrium, and entrance security
Identification processing
Coat and bag checks – i.e. storage
Staff interception training
Readiness training
First responder panic cards
Systems testing
Ongoing assessment of crisis management plans

How to think about and prepare for change
• Accept that changes are necessary
• Draw up a plan now, which includes your officers
developing a due diligence framework
• Undertake critical risk identification, looking at present
and emerging risks
• Review your policies, contracting, documentation,
employment agreements and risk planning and response
practices now
• Figure out how you will engage and work with other duty
holders, and how you will document that
• Undertake staff, management and Board training ASAP

Conclusion
• The Health and Safety at Work Act 2015 is a major
overhaul
• Change is inevitable
• You must understand the changes and how they
affect you, so you can think these issues through as
you are working, solve them appropriately, and work
with others productively in your industry
• Be prepared for 4 April 2016
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